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Abstract

Prior to the approval of the Urban Regeneration Act 2015 (UR 2015) the Polish land management system did
not provide sufficient quantity and quality of public urban infrastructure. Along with land-use planning, inef-
ficient land acquisition and land value capture frameworks may be blamed for this situation. This paper aims
at estimating the extent of progressive change of the Polish law amendments made by the UR act by apply-
ing a benchmark of relevant German legal regulations. Identified changes have developed the Polish toolkit
of urban infrastructure provision, but effective and comprehensive frameworks of land readjustment and

infrastructure-based betterment levies are still missing.
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Introduction

Prior to the legislative amendment of the Pol-
ish land-use planning and land management
system by the 2015 Urban Regeneration Act
(ustawa o rewitalizacji - UR)' it did not pro-

T Complete list of abbreviations used in the paper
can be found at the end of the article.

vide sufficient quantity and quality of urban
infrastructure. In effect a considerable share
of land-use patterns that emerged in Poland
in the last 25 years are deprived of some ele-
ments of urban infrastructure, e.g. decent
streets and public spaces (Kowalewski et al.
2014). The core reason for this phenomenon
seems to be a poorinstitutional framework for
the provision of public urban infrastructure,
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which is a part of an ineffective planning and
land management system (Jedraszko 2005).
Ineffective planning and land management
resulted in an over-supply of development
land which therefore is impossible to urbanize

Figure 1. Unplanned growth produces settlement
patterns deprived of public urban infrastructure.
Outskirts of Wroctaw, Poland

in a correct manner (Kowalewski et al. 2014;
Zaborowski 2015) (Fig. 1).

On the 9th of October 2015 the Urban
Regeneration Act (UR 2015) was passed
by the Polish Parliament. Its main aim was
to provide planning and economic instru-
ments to carry out effective urban regen-
eration of the most deprived urban areas.
As public infrastructure is one of the core
aspects of quality urban space, a question
arises: did the UR 2015 act improve the pre-
vious, ineffective legal framework of public
urban infrastructure (PUI) provision? To pro-
vide a benchmark for the amended Polish
planning and land management framework,
its German counterpart has been analyzed.

In its principles Polish planning was mod-
elled on the Prussian and Austrian systems
that had been used in parts of the country
before 1918 (Jedraszko 2005). Therefore the
German and Polish planning frameworks
share similar features, e.g. the principle
of communal sovereignty, a two-stage sys-
tem of local plans, and the possibility to build
up land not covered by binding development
plans (Niewiadomski 2009; Hansson 2017).
However, the German legal framework has
evolved over years according to changing
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challenges to remain an effective system
of providing well-organized urban patterns,
well equipped with quality public infra-
structure.

Germany is regarded as one of the leaders
in controlling land use (Halleux et al. 2012).
In contrast to Poland, it attained a spatial
planning system effectively integrated with
socioeconomic (Scibor 2007) and investment
planning (Izdebski et al. 2007). A cornerstone
of the latter integration are developer obli-
gations, whose introduction was perceived
as a “marked shift from strategic to project-
based development planning” (Hansson
2017: 472; Dieterich 2009).

Common legal features of both planning
systems enable a relatively easy transfer
of institutional solutions, that therefore are
discussed in the literature (Jedraszko 2005;
Billert 2007; Bryx & Jadach-Sepioto 2009).
Nevertheless, various transferability obsta-
cles (Dolowitz & Medearis 2009) may hinder
an effective policy emulation (Halleux et al.
2012). Therefore described tools should be
regarded as “potential institutions” to be indi-
genized (Djelic 2010: 26).

The research question of this article is if,
and to what extent, the discussed amend-
ments to the Polish legal framework result
in convergence with its German counterpart
in terms of legal tools of public urban infra-
structure (PUI) provision? To answer this ques-
tion several research steps have been taken.
Firstly, the legal framework of PUI provision
has been conceptualized. Then, detailed regu-
lations of the three legal frameworks - the
Polish one prior and posterior to the 2015 UR
amendments, as well as German one, have
been identified. By applying a benchmark of
respective German regulations, the extent
of progressive change of the amended Pol-
ish legal framework has been estimated.
Finally, some recommendations of desirable
further amendments have been formulated.
In addition, the suggested modifications were
compared with two official legislative reform
proposals, that if enacted, would further
change the legal framework of public urban
infrastructure provision.
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The conducted institutional analysis is
limited to legal institutions. Although dis-
cussion of detailed transferability problems
remains out of scope of this paper (cp. Rye
et al. 2011), possible system-wide constraints
have been identified. The main investigated
enactments encompass two versions of the
Polish planning (UPZP) and land management
(UGN) acts, anterior (UGN 2015; UPZP 2015)
and posterior (UGN 2016; UPZP 2016) to the
amendments made by the Urban Regenera-
tion Act (UR 2015). Their German counterpart
is the comprehensive Development Code
(BauGB 2004). The new Polish act proposals
are: s.c. investment act (Ul 2017) and Urban
& Development Code (KUB 2017). The first
proposal would amend i.a. the Polish plan-
ning framework. The latter, if enacted, would
replace current planning, land management
and building laws in a similar way to its Ger-
man counterpart (BauGB).

The material scope of this paper is lim-
ited to the adopted definition of the public
urban infrastructure (PUI). It encompasses all
publically owned, both technical and social
amenities that service adjacent buildings and
sites (cp. Kirwan 1989). Provision of PUl is dis-
cussed only in connection with ordinary land
development process.

Conceptual framework

All regulatory instruments of PUI provision
can be divided into direct and indirect instru-
ments (Fig. 2). The direct instruments are
directly related to PUI provision, whereas the
indirect instruments may serve to acquire
the necessary land or money to provide PUI.
Among direct instruments of PUI provision
a general legal requirement to provide rele-
vant PUl along with land development seems
to have a crucial meaning. Other approach-
es encompass infrastructure-based better-
ment levies (Alterman 2012; Walters 2012)
as well as different kinds of developer obli-
gations to supply or finance PUl in exchange
for obtaining or enhancing development
rights. A special toolkit of comprehensive
infrastructure provision along with the
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acquisition of necessary land or money is
land readjustment (Larsson 1997, Munoz
Gielen 2014).

Developer obligations can be either man-
datory or voluntary (cp. Heeres et al. 2016).
In the first case they are a condition of grant-
ing a planning or development permit, where-
as in the second one they are an optional
requirement to relax development conditions
(cp. Kirwan 1989). The mandatory developer
obligations are either negotiable or non-
negotiable (Alterman 2012; Munoz Gielen
2010). Eligible scope of developer obliga-
tions cover the whole process of PUI provi-
sion, i.e. the initial supply of necessary land
and money as well as the direct development
of infrastructure. Depending on the scope
of developer obligations they may be consid-
ered either direct or indirect tools of PUI pro-
vision. The indirect ones serve to acquire land
or money necessary to provide public urban
infrastructure (PUI).

Assembling land to supply the variety
of public needs is a problem shared by local
governments across the world (Alterman
2007). Among the tools of land acquisition,
pre-emption and expropriation (Mufoz Gie-
len 2010) are internationally recognized
approaches of land assembly. In addition
to them public easement enables the use
of land for a public purpose, but without own-
ing its freehold.

Along with an infrastructure-based bet-
terment levy, municipalities may use indirect
tools to collect money necessary for PUI
supply. Among them development rights
based betterment levies (Wyatt 2016) as well
as different types of land-value taxes (Walters
2012; Kirwan 1989) can be applied. Land-
value taxes are regarded as having the abil-
ity to play a positive role in urban develop-
ment, encompassing building on vacant sites
equipped with PUI (Foldvary 2008).

All the identified tools of PUI provision,
except the purely normative legal regulations
and the operational land assembly instru-
ments, may be considered land value capture
(LVC) instruments (Ingram & Hong 2012; cp.
Munoz Gielen 2014). The reverse of LVC is

Geographia Polonica 2018, 91, 3, pp. 353-369
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INSTRUMENTS OF PUBLIC URBAN INFRASTRUCTURE (PUI) PROVISION
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Figure 2. Legal framework of public urban infrastructure (PUI) provision

public obligation to compensate for a loss
of property value due to compulsory takeover
of various property rights (Shapiro 2012; Alt-
erman 2012). The level of compensation pay-
able by public authorities may be regarded
as a stimulus or a hindrance to undertake
land management activities, inevitable
to supply PUI.

Distinguished instruments form a legal
framework of public urban infrastructure (PUI)
provision that has been used to identify and
compare regulations specific to each of the
investigated legal frameworks (Fig. 2). The
identified individual instruments may be part
of complex tool sets, called Integrated Pro-
grams or Complex Urban Programs (Calabro
& Della Spina 2014). Such bundles, because
of possible synergic effects, are important
complements to the basic set of planning
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instruments”. However, due to their compo-
site character, they remain out of the scope
of this paper.

Analysis

The Polish legal framework of public
urban infrastructure provision prior
to the 2015 law amendments

Direct instruments for public urban
infrastructure provision

In the analyzed Polish planning framework
there is® not any obligatory link between land

% There are interesting examples of such complex
tools in the German special urban development law
(besonderes Stddtebaurecht) formulated in the Devel-
opment Code (BauGB 136-191).

3 The present tense is used to indicate that respec-
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development and provision of PUI (Nelicki &
Zachariasz 2008). In case of ordinary land
development, there are two legal bases to get
a development permit in Poland: the legally
binding local development plan (migjscowy
plan zagospodarowania przestrzennego -
MPZP) and auxiliary planning permit (decyzja
o warunkach zabudowy i zagospodarowania
terenu - DWZ)*, that may be issued in areas
that are not covered by binding plans (MPZP).

Municipalities are not bound to build
the PUI that they have designated in local
development plans. “For, the local develop-
ment plan defines land use, not an obligation
to implement specified investment”. Thus,
in accordance with a resolution of the High-
est Administrative Court, “there is no right
to claim construction of a defined road, deriv-
ing from the general municipal duty to con-
struct roads”®. However, there is such a legal
commitment in the case of a land readjust-
ment resolution (UGN 2015, 106.3).

In theory neighbouring buildings, an access
to a public road and technical infrastructure,
as well as conformity with agricultural and
forest land protection rules are required
to get the auxiliary planning permit (DW2)
(UPZP 2015, 61.1). In practice, due to weak
legal requirements or permissive judicial
interpretation of the law, issuing these ad hoc
decisions for developments without an access
to a paved road, sewage system, public
amenities, and located on greenfield land not
adjoining a built up plot is regularly approved
(Izdebski et al. 2007). Technical infrastructure
may be existing or only planned. The access
to public road has to be neither direct nor

tive provisions are still in force.

* There are two types of such ad hoc planning
decisions: a private purpose decision on development
conditions and a public purpose decision on location
of a public purpose development.

5 Sentence of the regional administrative court
(WSA) in Poznan from 4 October 2017 (IV SA/Po
447/17); see also: Sentence of the regional administra-
tive court (WSA) in Poznan from 4 August 2016 (Il SA/
Po 306/16).

® Resolution of the Highest Administrative Court
(NSA) from 9 April 2014 (1 OSK 771/14).
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paved’. According to administrative courts,
“the term access to the public road ought
to be perceived as widely as possible”. The
only official link between development of land
and the provision of PUI is stipulated out-
side of the main planning framework, in the
Public Roads Act (UDP 2015). Developers
are obliged to (reJconstruct necessary public
roads resulting from their non-road invest-
ment (UDP 2015, 16.1). The conditions and
scope of this contribution is to be agreed
upon a contract between the investor and the
road’s administrator (UDP 2015, 16.2). Conse-
quently, it may be regarded as a mandatory
negotiable developer obligation.

Pursuant to the UGN (2015, 144.1) act,
landowners participate in development costs
of technical infrastructure by the payment
of an infrastructure-based betterment levy.
Nevertheless, some limitations diminish its
scope. Firstly, the levy does not include soft
infrastructure, like greenery, parks, public
squares, schools etc,, leaving all respec-
tive financial burden to municipalities. The
second limitation is its voluntary character
(UGN 2015, 145.1). Many municipalities are
reluctant to charge their citizens with infra-
structure-based betterment levies (NIK 2003,
2007). The next weaknesses are the allowable
level of the levy and the way it is determined.
Its maximum level is 50% of the real property
value increase related to the public invest-
ment (UGN 2015, 146.1). It means that the
levy is not related to the real investment costs
but with related property value increase.
Accordingly, it may not be collected until the
relevant infrastructure is completed (UGN
2015, 145.1), which means that the authori-
ties cannot use the levy to finance the invest-
ment directly. In conclusion, the described
infrastructure-based betterment levy system

7 Sentence of the regional administrative court
(WSA) in Poznan from 19 October 2016 (IV SA/Po
44/16).

8 Sentence of the regional administrative court
(WSA) in Rzeszéw from 4 September 2013 (Il SA/Rz
282/13); see also: Sentence of the regional administra-
tive court (WSA) in Warsaw from 29 November 2009 .
(IV SA/Wa 1433/09).
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is regarded as expensive, complicated and
ineffective (Nelicki & Zachariasz 2008).

Prior to the 2015 amendments the only
mandatory developer obligation envisaged
by the public law was the agreement men-
tioned above on the extent of costs of public
road (reJconstruction to be covered by the
developer (UDP 2015, 16). Because of the
lack of secondary legislation, this theoreti-
cally mandatory, non-negotiable instrument,
essentially turns out to be negotiable. Addi-
tionally, this regulation is rarely executed
as a tool of PUI provision, and only by large
investments. It remains theoretical in cases
of the most typical small investments, such
as single family housing (Fig. 3). The most
common application scope of this law is lim-
ited to financing private access to the public
road network. However, this narrow interpre-
tation of the article 16 of the UDP is not sup-
ported by jurisprudence, that proves the right
to use this provision to finance construction
of public roads’.

In the analyzed planning framework there
are not any regulations allowing co-financing
of local development plans (MPZP) or volun-
tary developer obligations (cp. Havel 2014).
The UPZP (2015, 52.3, 64) expresses explicitly
a ban to make granting of the auxiliary plan-
ning permit (DWZ) conditional on anything
not foreseen by the legal regulations. Accord-
ing to administrative courts, such a condition-
ing is illegal also in case of the local develop-
ment plan, that must not make development
conditional to any uncertain acting of public
bodies™.

In line with the UGN act (2015, 102) local
authorities may order land readjustment (sca-
lenie | podziat nieruchomosci) for areas that
have a valid local development plan (MPZP),
or upon request of a majority of landown-
ers. However, in the case of a built-up prop-
erty, its owner’s consent is required. As long

° Sentence of the regional administrative court
(WSA) in Cracow from 9 January 2014 (Il SA/Kr
1226/13).

0 Sentence of the regional administrative court
(WSA) in Gorzow Wielkopolski from 11 May 2016 (Il
SA/Go 189/16).
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as PUI provision is concerned, only the desig-
nation of roads is a precondition for compul-
sory land takeover (UGN 2015, 105.4). As far
as the financial consequences of the process
are concerned, there is a strong imbalance
between public and private expenditures.
Landowners have to pay a betterment levy
of a maximum of 50% of the land value
increase related to the land readjustment
(UGN 2015, 107.1). On the contrary, the pub-
lic party has to pay 100% compensation for
land acquired for roads (UGN 2015, 106.1),
in compliance with existing expropriation reg-
ulations (discussed below). Local authorities
may recover procedural costs only if the land
readjustment was initiated by landowners
(UGN 2015, 103.6). Unfavourable economic
conditions of land readjustment discourage
Polish municipalities to apply this instrument,
therefore it is barely used by them (Jedraszko
2005).

Figure 3. Residential district lacking basic urban
infrastructure. Zgbki, agglomeration of Warsaw,
Poland.

Indirect instruments of public urban
infrastructure provision

The municipality’s rights to pre-empt an ordi-
nary real-estate are limited to the properties
designated for a public purpose in a legally
binding local development plan (MPZP), or its
substitute in the form of a decision on loca-
tion of a public purpose development (UGN
2015, 109.3). There are not any land-banking
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regulations that could help to collect land
to provide PUl in an easier and cheaper way
(Nalepka 2012).

According to the Polish constitution (Con-
stitution 1997), any expropriation of real-
estate is permissible only for a public purpose
and with sound compensation. Thus it is lim-
ited by the legal definition of public purpose,
provided by UGN (2015, 6). Prior to the 2015
UR law amendment this definition encom-
passed collecting land for only some types
of infrastructure amenities, excluding some
important types of urban public spaces (e.g.
squares and green areas). In accordance with
public easement regulations, in a local devel-
opment plan (MPZP) or a decision on loca-
tion of a public purpose development a local
authority can obligate a landowner to allow
development of technical infrastructure
installations on their property (UGN 2015,
124.1).

The Polish development rights based bet-
terment levy is related to a real-estate value
increase resulting from an adoption of a local
development plan (MPZP) (UPZP 2015, 36.4).
The captured share of the value increase may
amount up to 30% and it must be higher
than 0% (NSA 2006) - so it is obligatory.
However, due to several further constraints,
this pre-requisite turns out to be rather theo-
retical. The levy is due only in the case of the
disposal of the property, if it takes place no
later than five years after the plan adoption
(UPZP 2015, 37.3). Landowners deliberately
wait to sell their plots until this period has
expired. The outlined legal structure of this
betterment levy makes it complicated and
expensive to collect. As a result many Polish
municipalities deliberately give up to exact
the levy (Nelicki & Zachariasz 2008).

There is not any official and universal land-
value taxation system in Poland. The basis
of determining a real property tax is the area
of land or buildings (UPOL 2014, 4.1). The
tax rate may differ depending on the loca-
tion, and the current or planned use. How-
ever, maximum rates are determined by law
and they are much lower in the case of land
in comparison to buildings (UPOL 2014, 5.1).
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Currently, there is not any tool to tax private
land relative to its market value. On the
contrary, in case of publicly owned land, the
government body may lease it in an ordinary
way, or use a special form of land lease,
called perpetual usufruct (uZytkowanie wiec-
zyste). The latter is a specific, long term land
lease, with extended property rights grant-
ed to the leaseholder (s.c. perpetual user -
uzytkownik wieczysty), who has to pay each
year 0,3% to 3% of the property market value
(UGN 2015, 72.3). The property in both cases
belongs to a public body, so the levy cannot
be regarded as a LVC instrument. However,
as the lease payment is an incentive to devel-
op the land, the result is similar to the applica-
tion of a land-value tax.

Compensation

The seemingly most important reason why the
analyzed Polish framework of PUI provision is
not effective is an imbalance of costs and rev-
enues related to planning and urbanization
processes (Stacherzak et al. 2014). According
to Olbrysz & Kozinski (2011), in rural munici-
palities income related to local planning
covered only 2,1% of the involved costs and
0,1% in cities. The main reason of this imbal-
ance are huge compensation amounts that
public authorities are obliged to pay for both
planning and land assembly activities (cp.
Alterman 2010). Whereas municipalities are
allowed to capture only 30% of land value
increase caused by granting development
rights, they have to compensate 100% of the
respective land value loss (UPZP 2015, 36.3).
As mentioned before, in fact Polish munici-
palities are not able to capture even the theo-
retical 30% share of land value increments.
Furthermore, in the case of expropriation,
a compensation due equals market value
of the real property that includes the value
increase caused by the planned public invest-
ment (UGN 2015, 134.4). In the discussed
system these totally unearned ‘windfalls’ are
not possible to be covered by any ‘wipe-outs’
(Hagman & Miszczynski 1978; Stacherzak
et al. 2014).

Geographia Polonica 2018, 91, 3, pp. 353-369
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Polish legal framework of public urban
infrastructure provision after the 2015
law amendments

Direct instruments of public urban
infrastructure provision

As a result of the 2015 law amendments, no
new regulations directly conditioning land
development on PUI supply came into force.
However, the planning framework has been
slightly changed in order to assure a better
link between development land designations
and infrastructure provision. Among the new
preconditions to the outline land-use frame-
work (studium uwarunkowan i kierunkow
zagospodarowania przestrzennego - SUKZP),
municipal capability to finance PUI has to be
considered (UPZP 2016, 10.1). The total quan-
tity of land designated for development may
not exceed a limit derived from this consid-
eration (UPZP 2016, 10.5.6).

In special urban regeneration zones (spec-
Jalna strefa rewitalizacji - SSR)", a higher rate
of the infrastructure-based betterment levy
was introduced. Instead of the ordinary 50%
limit, municipalities may capture up to 75%
of the increments resulting from a public
investment in technical infrastructure (UGN
2016, 146.20q).

The Urban Regeneration Act (UR 2015)
introduced mandatory non-negotiable devel-
oper obligations as a precondition to grant
a development permit. In a special type of the
local development plan - an urban regenera-
tion local plan (migjscowy plan rewitalizacji
- MPR), local authorities may commit a devel-
oper to provide PUl foreseen in an urban
development contract (umowa urbanistyczna)
(UR 2015, 37i).

The new legal framework did not intro-
duce any voluntary developer obligations
or mandatory negotiable ones to be imposed

" According to the UR act, a special urban re-
generation zone (SSR) may be officially designated
by municipality on an urban regeneration area. They
are designated to make use of special legal regulations
envisaged in the UR act.
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on developers as a condition to receive a plan-
ning (DWZ) or development permit. As land
readjustment frameworks are concerned, the
UR 2015 (371.1) act provided some special
regulations for officially designated urban
regeneration areas (obszar rewitalizacji)™.
Along with a procedure of making a MPR
plan, a land readjustment procedure may be
conducted, what should accelerate the latter.

Indirect instruments of public urban
infrastructure provision

Pre-emption rights have been extended
to all real-estates located in special urban
regeneration zones (SSR) (UR 2015, 11.5.1;
UGN 2016, 109.1.4a-b). Additionally, the
UR act expanded the list of public purpose
investments eligible for expropriation for
the development of public walkways, parks,
squares and promenades (UGN 2016, 6.9¢).
The expropriation process of real-estates with
unclear legal status located in special urban
regeneration zones (SSR) has been simplified
(UR 2015, 31.1). The analyzed UGN (2016,
124¢.1.2) amendment increased possibilities
to impose a public easement by provision
of public walkways.

The previous legal framework of the devel-
opment rights based betterment levy (optata
planistyczna) has not been changed. In con-
trast, local authorities have been granted
a land-value taxation tool. In line with UR
2015 (37.2) a municipality has to tax unde-
veloped plots located on urban regeneration
areas (obszar rewitalizacji), designated for
mixed-use, housing or commercial develop-
ment in a local development plan, should the
4-year waiting period have expired.

Compensation

With the Urban Regeneration Act (UR
2015, 33.2) the level of pecuniary claim
resulting from urban regeneration processes

2 An urban regeneration area is an area located
on officially designated s.c. degraded area. The latter
may cover maximally 20% of municipal area and 30%
of inhabitants.
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in special urban regeneration zones (SSR) is
based on the state of the property as of the
date of the official adoption of the urban
regeneration area. It seems that this regula-
tion (being ius specialis) could derogate the
UGN (2016, 134.4) provision that requires
including in the compensation amount
a property value increase created by the
prospective public investment (ius generalis).
However, judicature on a similar provision
of the Special Rules of Public Roads Develop-
ment Act (USZPRI 2015)" indicates that such
a legal interpretation is not presumable'.

German legal framework of public
urban infrastructure provision

Direct instruments of public urban
infrastructure provision

In Germany, there is a general legal require-
ment for PUI provision before the completion
of adjacent buildings (BauGB 2015, 123.2).
It means that the presence of infrastructure
is one of the conditions to receive a building
permit(BauGB 2015, 30, 34, 35). Municipality
is obliged to provide infrastructure indicated
by binding development plans (Bebauung-
splan - B-Plan) (Fig. 4).

Figure 4. Residential district fully equipped with
public urban infrastructure. Seelze Sid, Region
Hannover, Germany.

'3 Within the current legal framework public bodies
may construct roads either on this special enactment
or on the general planning act (UPZP).

4 Sentence of the regional administrative court
(WSA) in Biatystok from 10 November 2016 (Il SA/Bk
412/16).
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German  municipalities  may  collect
an infrastructure-based  betterment  levy
(ErschlieBungsbeitrag) to cover the costs
of urban infrastructure, which comprises
i.a. adjacent streets and footways, squares,
essential collecting roads, car parks and
greenery (BauGB 2015, 127). The law allows
collecting up to 90% of development costs
that have not been paid from other resourc-
es. An additional levy to cover relevant costs
of the technical infrastructure may be col-
lected according to provisions of the federal
state’s enactment (Battis et al. 2007).

In Germany there are no mandatory non-
negotiable nor negotiable developer obliga-
tions to provide PUI. In contrary, voluntary
developer obligations are widespread. There
are two such tools identified in the BauGB
2015 act:

-+ an urban development contract (stddte-
baulicher Vertrag) (BauGB 2015, 11),

« a development proposal and linkage plan
(Vorhaben- und Erschlieffungsplan) (BauGB
2015, 12).

Both instruments are mechanisms for
enhancing the quality and speeding up the
PUI provision, thus accelerating implemen-
tation of the development scheme (Nelicki
& Zachariasz 2008). The second instrument
additionally provides a way to legitimate
a development proposal that would not be
otherwise permitted, by including it in a spe-
cial kind of development plan (vorhabenbezo-
gener Bebauungsplan) under the condition
of additional infrastructure provision. The
reward for the public party may be broader
in the case of the urban development con-
tract, encompassing all possible urban devel-
opment, land administration and planning
activities, i.a. technical and social infrastruc-
ture supply (BauGB 2015, 11). In the develop-
ment proposal and linkage plan a developer
commits to pay for related planning costs and
complete a development with all the relevant
urban infrastructure. Both instruments ena-
ble the collection of 100% of the total costs
of the PUI provision (cp. Ziniewicz 2012) and
are regarded as successful (Hansson 2017).
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In Germany fland readjustment (Umle-
gung) is a common technigue to obtain neces-
sary land and money to supply PUI. However,
it is assessed as relatively inefficient (Hart-
mann & Spit 2015). It is always carried out
by local authorities and does not require any
consent of the landowners. Local authorities
are allowed to take over up to 30% of green-
field and 10% of brownfield land. The value
of the taken over land is accounted as part
of a 100% betterment levy that is to be col-
lected from landowners (BauGB 2015, 58).
A distinct legal framework of land readjust-
ment is envisaged for areas of extraordinary
public intervention that are subject to the
special urban development law (besonderes
Stddtebaurecht). Under this law land read-
justment is an obligatory part of the urban
development  measures  (stddtebauliche
EntwicklungsmaBnahmen) (BauGB 2015, 165;
cp. Bryx & Jadach-Sepioto 2009).

Indirect instruments of public urban
infrastructure provision

The German pre-emption rights (Vorkaufsre-
cht) may be executed only if it serves the com-
mon good, which is not limited to a defined list
of public purposes as in the Polish case (BauGB
2015, 24.3). It aims to assure that real proper-
ties are used in conformity with a local devel-
opment plan (B-Plan), or to implement well-
ordered urban development (BauGB 2015, 24,
25). All undeveloped plots zoned for housing
and all areas located within a development
plan may be pre-empted. Likewise, in the case
of expropriation (Enteignung), German munici-
palities can expropriate real-estates not only
for public purposes but also to foster private
investments aimed at infilling consistently
built-up areas or implementation of a develop-
ment plan (B-Plan) (BauGB 2015, 85.1, 87.3).
The public easement (Baulasten) may be
imposed as a condition to grant a develop-
ment permit (Korbmacher 2005). However, it
does not impact the provision of PUL In Ger-
many, there is not any regular development
rights based betterment levy. The special
urban development law provides for a com-
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pensation amount payable by landowners
in urban regeneration areas (BauGB 2015,
154.1). It equals increment caused by public
activities and replaces normally collected
infrastructure-based betterment levy.

In Germany the municipalities are entitled
to levy a land value tax (Grunsteuer) (GrStG
2008, 1). The tax level is subject to munici-
pal decisions, whereas respective base ratios
are regulated by federal law (GrStG 2008,
14-15, 25). The yearly base ratio is 6%o of the
standard land value in case of land used for
agricultural and forest production purposes
(Grundsteuer A), and 3,5%o for developed
and developable land™ (Grundsteuer B)
(GrStG 2008, 15). Municipalities may multi-
ply these base ratios in accordance with the
GrStG 2008 25 provisions. In 2016 the aver-
age multiplier factor for Grundsteuer A was
332%, and for Grundsteuer B 464% (Statis-
tisches Bundesamt 2017). The result is that
the average land tax yearly ratio for ordinary
developable and developed plots was 1,62%
of their standard value.

Compensation

An owner of expropriated property is enti-
tled to public compensation based on the
property market value. It encompasses both
current and designated use value. However,
it is clearly stated, that prospective incre-
ments related to the purpose of expropria-
tion are excluded from the account (BauGB
2015, 95.2.2). A compensation resulting
from the regulatory taking of land-use rights
is to include reclaimed potential value only
within a period of seven years (BauGB 2015,
42). According to Alterman (2010: 33) this
time limit is “central to the German approach
to regulatory takings”. To lower potential com-
pensation amount, the municipality may pass
s.c. alteration ban (Verdnderungssperre) for
the area of plan preparation. It interdicts any
land development that could cause a sig-
nificant property value increment (BauGB

> The base ratios for single and two-family housing
land are slightly lower.
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2015, 14.1). Expropriation law explicitly
excludes any such changes from compen-
sation being due (BauGB 2015, 95.2.4). This
rule applies also to the pre-emption of real
properties that could be subject to expropri-
ation (BauGB 2015, 28).

Conclusions and
recommendations

Conclusions

On the basis of the undertaken analysis,
one can conclude that due to the legislative
changes the Polish legal framework of PUI
provision has converged to some extent with
its German counterpart. The discussed legal
amendments provide a little step forward
to a “developed mode of urbanisation” (Kir-
wan 1989: 285) and “active operational plan-
ning” (Halleux et al. 2012: 888), that involves
provision of relevant infrastructure. Hopefully
the Polish planning is regenerating after many
years of “institutional inertia” characterized
by low levels of adaptiveness and innovative-
ness (Halleux et al. 2012: 896).

Nevertheless, some concerns may be
raised, regarding the scope of progressive
change, bearing in mind circumstances that
form specific spatial and legal backgrounds.
The oversupply of developable land combined
with the costly withdrawal of development
rights requires further reaching changes
in the legal framework. The strong imbalance
between public and private property rights is
a complex issue that requires comprehensive
institutional solutions, not being limited to spe-
cific areas. The new introduced voluntary land
management instruments may be not suffi-
cient to change the whole land development
market, which is dominated by municipalities
competing for developers. Municipalities might
be reluctant in imposing additional charges
and developers will not be likely to invest
on areas where such charges will be imposed,
if they have plenty of cheaper options.

Based on these conclusions, some recom-
mendations for further legal amendments
may be formulated. Some of them have been
already included in two addressed govern-
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mental proposals of acts, that hopefully will
further change the analyzed legal framework.

Recommendations

Public urban infrastructure provision
as a condition to receive development
permit

In most cases, new land acquisition and land
value capture (LVC) instruments are foreseen
to be used only in specially designated urban
regeneration areas. Comprehensive, flexible
tools for effective, planned (re)urbanization
of ordinary areas are still missing. To stop fur-
ther development of urban patterns deprived
of decent PUI, a legal obligation to supply
PUI along with the development of buildings
should be introduced similarly to the German
BauGB 2015 (30, 34, 35) regulations.

The next amendments to the planning
framework should change the present require-
ments of providing key infrastructure along
with land development. According to the s.c.
investment act a plot to be developed must
have access to a public road and technical
infrastructure that either exists or is guaran-
teed in a contract according to the Public
Roads Act (UDP 2016, 16.2; Ul 2017, 7.20).

Some progressive provisions of infrastruc-
ture requirements are comprised in the pro-
posal of the Urban & Development Code
(KUB 2017). According to KUB 2017 200.1
the municipality would have 8 years to deliver
infrastructure envisaged in a local devel-
opment plan (MPZP). Every new ordinary
development must be connected with a pub-
lic road through a turnoff or an existing,
paved non-public road (KUB 2017, 37). Like
in Germany, making use of new buildings
would be allowed only after the necessary
access to technical infrastructure network
has been provided (KUB 2017, 54).

Extension of developer obligations
framework

The introduction of the non-negotiable urban
development contract (umowa urbanistyczna)
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to the Polish planning framework is undoubt-
edly a revolutionary amendment of the LVC
system. However, it is foreseen to be applied
only for specific cases of urban regeneration
programmes. Its German voluntary, negotia-
ble counterpart is applicable to all ordinary
planning matters (BauGB 2015, 11). Thus, the
introduction of voluntary, negotiable devel-
oper obligations as an option to get better
planning conditions, would give opportunities
for developers to cooperate in an official way
with municipalities to provide PUI (cp. Monk
& Crook 2016). Such an approach seems
to conform to the UPZP 2016 (52.3, 64) pro-
visions, because it does not imply additional
conditions to grant planning permit (DWZ)
but to enlarge its potential scope or reduce
its potential restrictions.

The legal and spatial scope of urban devel-
opment contracts should be extended by the
planned investment act. In case of s.c. areas
of organized development (obszary zorgan-
izowanego inwestowania - OZI) it would
be the developer to apply for the contract.
Thus it would become a voluntary, negotia-
ble developer obligation. A systemic change
of approach to the cooperation between public
and private entities in implementing planning
policy is described in the project of Urban &
Development Code (KUB). According to KUB
2017, 254.1, the rules and procedure of the
cooperation must be stipulated in an urban
development contract. The KUB 2017 2491
would qualify present requirements of the
Public Roads Act (UDP 2017, 16.2). It explicitly
obliges the developer to cover the costs of not
only road (re)construction, but the public trans-
port and technical infrastructure as well.

Infrastructure-based betterment levy
reform

The Polish application of the infrastructure-
based betterment levy is regarded as a dis-
tortion of the canonical approach to this LVC
instrument that is a contribution to the real
costs of infrastructure provision (Ziniewicz
2012). Therefore linking the infrastructure-
based betterment levy with real development
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costs is recommended. The weakness of the
Polish tool in comparison with its German high-
ly effective counterpart (Ziniewicz 2012) arises
for at least three additional reasons. Firstly,
it is limited to purely technical infrastructure.
Secondly, calculating the levy on the basis
of land value increments is complicated and
vague. Thirdly, the maximum level of 50%'® is
low in comparison to the German 90%" level.
Thus, an extension of the scope of infrastruc-
ture-based betterment levy to include both
technical and social urban infrastructure,
as well as increasing its level is recommended.
High level of infrastructure-based betterment
levy does not have to cause a proportional
increase of housing prices, as these relate
mainly to the local demand and quantity
of existing stock (Harvey & Jowsey 2004).

The investment act proposal does not
include any changes in the framework of the
infrastructure-based betterment levy. On the
contrary, the proposal of the Urban & Devel-
opment Code entails a new instrument, the
infrastructure levy (optata infrastrukturalna).
Its application would be restricted to s.c.
betterment areas (obszary ulepszenia) pre-
cisely indicated in the local development plan
(MPZP). This new approach is comprehensive,
bearing in mind that an ordinary greenfield
development should be permitted accord-
ing to the new code only upon the provisions
of the local development plan. The levy would
amount to between 10 and 50% of the actual
development cost excluding connections, and
100% of the cost of connecting plots to the
networks (KUB 2017, 161). This legislative
amendment does not propose to extend the
scope of the levy by including non-technical
urban infrastructure.

Limitation of public expenditures involved
with planning and urban development
activities

Polish municipalities are obliged to pay
compensations disproportionate to poten-

6 Of the land value increase.
V" Of the construction costs.
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tial revenue derived from land manage-
ment activities. Regardless of the constitu-
tional requirement for “just” compensation
instead of the “full” one (Alterman 2010),
the provision of UGN 2016 (134.4) requires
by establishing the amount of compenso-
tion to take into account publically caused
prospective land value increments. Alter-
natively, German regulations (BauGB 2015,
95.2.2) may serve as a role model to der-
ogate the discussed provision and clearly
exclude publically caused increments from
the compensation.

Another way to reduce the imbalance
of costs and profits in planning activities
may be to limit the right to have the rec-
laimed development rights compensated.
A solution may be drawn upon from the Ger-
man time limitation of development rights
to 7 years (BauGB 2015, 42). However, it is
possible in the German LVC system, where
there is not any direct development rights
based betterment levy, which could be
reclaimed in case of withdrawal of devel-
opment rights. From this reason the intro-
duction of similar time limit in Poland would
require the redesign of the betterment levy
framework, which is currently regarded
as ineffective anyway (Nelicki & Zachari-
asz 2008). An easy withdrawal of devel-
opments rights is a necessary prerequisite
to overcome the oversupply of developable
land, which systemically hinders provision
of urban infrastructure because of lacking
urban economies of scale.

Some of the recommended rules are
included in the proposals of the new legis-
lation. According to Ul 2017, 67f, in cases
where there is a signed urban development
contract for organized development areas
(OZI) the landowners are not entitled to com-
pensation from decreased property value
due to the provisions of a local development
plan. The proposal of the Urban & Devel-
opment Code excludes development rights
as a component of real property rights (KUB
2017, 14). A decrease in property value result-
ing from a change in the local development
plan would entitle the owner to compensation
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only if, due to new provisions, the property
could not be economically developed and it
would be disposed of within 5 years from the
date of the plan being adopted (KUB 2017,
280). In addition, like in Germany, the com-
pensation would not be required, if within
7 years the owner did not profit from a right
to develop their site (KUB 2017 282).

Establishment of land value taxation

Following the German example, a land value
based property tax should be introduced
as a tool of land value capture (LVC) and
to provide an economic stimulus to mobilize
underutilized urban land (Foldvary 2008).
An ad valorem tax is regarded as one of the
fairest (Foldvary 2010) and least market-dis-
tortive taxes (George 1879) as well as a tool
to internalize effects of land-use on environ-
ment and society (EEA 2010). Unfortunately,
both proposals for legislative amendments
do not include any components to implement
a land value tax.

Land readjustment framework to be
enhanced

The lack of instruments to take over nec-
essary private land (Havel 2014) may be
regarded as one of the main deficiencies
of the Polish legal framework of PUI provi-
sion. The invalid legal construction of the
land readjustment framework discourages
municipalities from application of this instru-
ment (Niewiadomski 2009). In contrast, the
German regulations provide an incentive
to undertake land readjustment activities
(Jedraszko 2005). Therefore, the introduction
of gratuitous land takeover privilege along
with compulsory land readjustment is highly
recommended. However, as Polish land-own-
ers have a strong sentiment of possessing
all possible property ownership rights, the
suggested attempts to limit them may meet
strong opposition (Ingram & Hong 2012;
Niewiadomski 2009).

The proposal for the investment act (Ul
2017) does not include any changes in this
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matter. On the contrary, the KUB 2017 project
provides for an obligatory land-readjustment,
called land order (porzqdek gruntowy)'8, that
should be undertaken in conjunction with
the approval of a local development plan, if
the current real property structure does not
enable the development to be undertaken
in conformity with the local development plan
regulations (KUB 2017, 35.2). This instrument
would require an immediate take-over of any
land necessary for public purpose develop-
ment (KUB 2017, 169.1). Nevertheless, the
landowner would still be entitled to 100%
compensation for land take-over (KUB 2017,
171.1). Taking into account that there is not
any betterment charge foreseen in the new
legal framework, the municipality would have
to contribute at least 50% of public techni-
cal infrastructure cost, and 100% of other

1t is a misleading loan translation of German
Bodenordnung (land management), a term that encom-
passes all respective tools similar to land-readjustment
(Umlegung).
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Following abbreviations are used in the

paper:

BauGB Baugesetzbuch (Development Code)

B-Plan  Bebeuungsplan  (Local
Plan)

DWZ  decyzja o warunkach zabudowy i zagosp-

Development

odarowania terenu (auxiliary planning
permit)

KUB  kodeks urbanistyczno-budowlany (Urban
& Development Code)

MP miejscowy plan  rewitalizacji  (urban
regeneration local plan)

MPZP  miejscowy  plan  zagospodarowania
przestrzennego (local development plan)

PUI public urban infrastructure

SUKZP  studium
zagospodarowania przestrzennego (out-

uwarunkowari | kierunkow

line land-use framework)

UDP  wustawa o drogach publicznych (Public
Roads Act)

UGN  ustawa o gospodarce nieruchomosciami
(Land Management Act)

ul ustawa inwestycyjna (s.c. investment act)

UPOL  ustawa o podatkach i optatach lokalnych
(Local Taxes and Levies Act)

UPZP  ustawa o planowaniu i zagospodarow-
aniu  przestrzennym (Spatial Planning
and Development Act)

UR ustawa o rewitalizacji (Urban Regenera-
tion Act)
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